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Criminal Revision No. 15(S-4)/2021 

 

IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE, 

SONITPUR, TEZPUR , ASSAM. 

 

 

CRIMINAL REVISION No.15(S-4) of 2021. 

 
Present:- Sri S. K. Ghosh, AJS 

Additional Sessions Judge 

(FTC),  

Sonitpur, Tezpur. 

 

 

Md Majibur Rahman. 

                                                    …..…Revisionist/Petitioner. 

 

                                          -Vs- 

 

1. State of Assam, 

2. Sri Dipankar Choudhury. 

                                               …..Respondent/Opposite Parties. 

 

APPEARANCE. 

 
Mr. I Ansari & Ors…  Learned Advocate for Revision Petitioner. 

Mr.A. Baruah………… Learned Addl PP for the Respondent/OPs. 

 

Argument heard on           : 08.03.2022. 

Judgment delivered on       : 22.03.2022. 

 

 
J U D G M E N T   AND   O R D E R. 

 

 
1.   This revision petition is filed u/s. 397/399 of Cr.P.C. against the 

order dated 02-11-2021 passed by learned Judicial Magistrate, First Class, 

Tezpur in connection with GR Case No. 352 of 2009 framing charges 

u/s.409/420 IPC against the accused/petitioner.  
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2.  After commencement of this proceeding, on filing this revision, 

notice has been issued to the Opp. Party and case record of G.R. Case 

No.352/2009 has been called for, from the learned Court below. On receipt 

of notice, respondent No.1 entered appearance through learned Addl PP 

and contested the case. 

 

3.  Heard the learned counsel for both sides. I have gone through 

the revision petition and the case record of G.R. Case No.352/2009, the 

impugned order, including the case diary of Missamari P.S. Case 

No.10/2009. 

 

4.  The brief story of the petitioner’s case is that the respondent 

No.2 filed and FIR before the O/C, Missamari Police station on that basis a 

case has been registered vide Missamari P.S Case No.10/2009(GR Case 

No.352/2009) against one Mr. Y.K. Dillip and the present 

accused/petitioner. The investigating officer after completion of the 

investigation filed charge sheet u/s 409/420 of IPC against accused Y.K. 

Dilip by showing him as main accused as well as absconder and u/s 420 of 

IPC against the present accused/petitioner Majibur Rahman @ Abdul Kasem 

and the case was transferred to the Court of the learned JMFC, Tezpur for 

disposal. The learned trial court after examining the E.O filed the case 

against absconder accused Y.K. Dillip and proceeded against the present 

accused/petitioner and furnished the copies of the relevant record to the 

present revision/petitioner. But without going through the materials 

available in the case diary and hearing on the point of consideration of 

charge by the defence, framed charges u/s 409/420 of IPC against the 

present revision/petitioner and issued summons to witnesses vide order 

dated 02-11-2021 though the I.O filed charge sheet against him u/s 420 of 

IPC.  

 

5.       Being aggrieved by and dissatisfied with the aforesaid impugned 

Order so passed by the learned Judicial Magistrate, First Class, Tezpur, the 
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Revision/petitioner preferred this revision on the following amongst other 

grounds: 

 

(i) For that, the learned trial court has miserably failed 

to appreciate the provisions of law laid down in 

respect of framing of charge, as such the impugned 

order passed by the learned trial court is liable to be 

set aside. 

(ii) For that the learned trial court on consideration of 

materials on record more particularly the FIR, the 

statements of the witnesses recorded u/s 161 of 

CrPC by the IO during investigating and after 

applying her mind should have discharged the 

revision/petitioner instead of framing of charge 

against the revision/petitioner u/s 409/420 of IPC. 

But, the learned trial court by ignoring the said facts 

has passed the impugned order mechanically and 

framed charge against the revision/petitioner. 

Hence, the impugned order passed by the learned 

trial Court is liable to be set aside.  

(iii) For that the provisions of law specified to bring 

home charge u/s 409 of IPC as regards criminal 

breach of trust by public servant, or by banker, 

merchant or agent that “whoever in any manner 

being entrusted with property, or with any dominion 

over property in his capacity of public servant or in 

the way of his business as a banker merchant, 

factor, broker, attorney, or agent commits criminal 

breach to trust”, Section 420 of IPC reads as 

“whoever cheats and thereby dishonestly induced 

the person deceived to deliver any property, or to 

make, alter or destroy a valuable security or 
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anything which is capable of being converted into a 

valuable security commits the offence of cheating 

and dishonestly inducing delivery of property. But in 

the instant case the informant i.e. the OP No.2 and 

the IO totally failed to make out a case under the 

said sections of law by adducing both oral and 

documentary evidence as required under law, fact 

and equity against the present revision/petitioner. 

As such the impugned order has been passed 

without following the settled principles of law, 

cannot be sustainable in the eye of law and hence 

liable to be set aside.  

(iv) For that the learned trial Court passed the impugned 

order in a routine and mechanical manner without 

following the provisions of law. As such the 

impugned order is not sustainable in law.  

(v) For that the learned trial court overlooked and 

ignored the settled principles and the provisions of 

law and passed the impugned order without having 

any materials, hence, this court has got power to 

interfere with the impugned order passed by the 

learned Court below and discharge the 

revision/petitioner.  

(vi) For that the learned trial court did not apply her 

mind judiciously while passing the impugned order. 

Hence, the impugned order is liable to be set aside. 

 
In the premises aforesaid, it is therefore prayed to admit this petition, 

call for the case records of the GR Case No.352 of 2009 and pleased to set 

aside the impugned order dated 02.11.2021 and stay further proceeding of GR 

Case No. 352 of 2009 till final disposal of the present Criminal Revision.  
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 POINT FOR DETERMINATION: 

 

1. Whether the order dated 02.11.2021 passed by the 

learned court below in GR Case No. 352 of 2009 

suffers from any irregularity, infirmity and needs any 

interference? 

 

DECISION AND REASONS FOR THE DECISION. 

 

 
6.   Advancing argument, learned counsel for the petitioner, 

submitted that vide order dated 02.11.2021 the learned trial court 

framed charge u/s.409/420 IPC against the petitioner, without 

considering the materials submitted by the I/O u/s.173 Cr.P.C in as much 

as the I/O in course of investigation, did not find any iota of materials 

against the present accused/petitioner, in respect of commission of 

offence punishable u/s.409 IPC and as such submitted charge sheet 

against the petitioner u/s.420 IPC, but the learned court below failed to 

appreciate all these aspects of the matter and in a routine manner 

framed charges u/s.409/420 IPC against the present petitioner and that 

too without affording an opportunity of being heard to the accused and 

thereby given complete go bye to the statutory provisions of the law and 

thus a valuable right of the accused has been deprived, which is not 

sustainable in view of the materials on record and norms of the law. 

Hence, he has prayed for setting aside the impugned order allowing the 

revision petition and thereby discharges the petitioner. In support of his 

submission, the learned counsel for the revision petitioner relied upon 

the following decisions: 

 

(a) Century Spining and others-Vs- State of 

Maharasthtra reported in AIR 1972 SC 545.. 

(b) Ranjan Borah-Vs- Nathmal Tibrewala reported in 

(2014) 5 GLR 177. 
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7.    I have meticulously gone through the aforesaid decisions 

relied upon by the learned counsel for the petitioner. 

 

8.   Countering the submission of the petitioner, Learned Addl. 

P.P submitted that the learned Court below rightly framed charges 

u/s.409/420 IPC against revision/petitioner in the light of the materials 

available on record and as such he has prayed for affirming the 

impugned order and also prayed for dismissal of the revision petition. 

 
9.   For ascertaining the legally, correctness and propriety of the 

impugned order, it is necessary to have a look on the order dated 

02.11.2021 i.e the impugned order so also the materials submitted by 

the I/O, u/s.173 Cr.P.C after completion of the investigation. 

 
 
10.    The impugned order of framing charge reads as follows: 

02.11.2021. 
 

Accused person is present in Court today.  
 
Copy is furnished to the accused person under 
section 207 of the Indian Penal Code(IPC). 
 
On perusal of the case diary, FIR, chargesheet 
and other relevant documents, prima-facie it is 
presumed that accused person has committed 
offence under sections 409/420 of Indian Penal 
Code(IPC). 
 
Accordingly, charges under aforesaid sections are 
framed against the accused persons and the 
same has been explained to the accused person 
to which he pleaded not guilty and claimed to be 
tried. 
 
Issue summon to the PWs. 
 
Learned APP to take steps. 
 
Fix- 17-12-2021 for PW evidence. 
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11.   A bare perusal of order of framing charge dated 02.11.2021, 

it appears that the learned trial court after perusal of the case diary, FIR, 

charge sheet and other relevant documents, prima-facie was of the 

opinion that there is sufficient ground for presuming that accused person 

has committed offence punishable under sections 409/420 of Indian 

Penal Code(IPC) and thus framed formal charges u/s.409/420 IPC 

against the accused/petitioner. 

12.     Admittedly, the case in hand is a warrant procedure case and  

the proceeding of trial of warrant cases by Magistrates are provided 

under sections 238 to 250 of Cr.P.C.   

 
      The provision for discharge of an accused is found at Section 

239, Cr.P.C, which reads thus: 

 

"239. When accused shall be discharged..- If, upon 

considering the police report and the documents sent with it under 

section 173 and making such examination, if any, of the accused as 

the Magistrate thinks necessary and after giving the prosecution 

and the accused an opportunity of being heard, the Magistrate 

considers the charge against the accused to be groundless, he shall 

discharge the accused, and record his reasons for so doing.” 

 

13.   With regard to the provisions of framing charge is 

concerned, it is mentioned in Sec.240 Cr.P.C, which reads as follows: 

 

“240. Framing of charge.- (1) If, upon such consideration, 

examination, if any, and hearing, the Magistrate is of opinion that 

there is ground for presuming that the accused has committed an 

offence triable under this Chapter, which such Magistrate is 

competent to try, and which, in his opinion, could be adequately 

punished by him, he shall frame in writing a charge against the 

accused. 
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 (2) The charge shall then be read and explained to the 

accused and he shall be asked whether he pleads guilty of the 

offence charged or claims to be tried. 

 

14.  Bearing in mind the above provisions of law, if we look into 

the impugned order, it appears that the learned trying Magistrate formed 

his opinion after perusal of the case diary, FIR, charge sheet and other 

relevant documents that the accused has committed the offence 

punishable u/s.409/420 IPC and thus framed formal charges under said 

sections of penal law.  

 

15.   While framing charge, the learned trial Magistrate failed to 

exercise her jurisdiction in consonance of the provision laid down u/s.240 

Cr.P.C in as much as a valuable right of the accused of being heard has 

been given under the said section of Cr.P.C but the same has not been 

afforded to the accused to put forward the submission on the part of the 

accused. So, the accused has been deprived of his valuable right of 

advancing his case/pleas for consideration before the learned Court 

below with regard to framing of charge/charges against him. On that 

count, the impugned order appears to be in clear violation of legal 

provisions made in Sec.240 Cr.P.C. Hence, the said order deserves 

interference.  

 
O R D E R. 

 
16.           In view of the above discussion, it appears that this revision 

bears merit and accordingly it is allowed. Impugned order dated 

02.11.2021 passed by the learned Judicial Magistrate, First Class, 

Sonitpur, Tezpur in G.R. Case No.352/2009 is set aside. The petitioner is 

directed to appear before the learned Court below on 31-03-2031 and on 

the appearance of the petitioner, the learned court below shall proceed 

with the case from the stage of framing charge/discharge in the light of 

the materials available on record and affording an opportunity of being 
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heard to the accused in accordance with the law.  

  

14.   Let LCR be sent back to the learned court below 

along with a copy of this judgment forthwith. 

 

15.  Interim order, if any, stands vacated.  

 

16.  Parties are directed to appear before the learned court below 

on 31-03-2022. 

 
17.  Judgment is pronounced in the open Court. Judgment is 

prepared on separate sheets and tagged with case record. 

 
18.  Given under my hand and seal on this 22ndday of March, 2022 

at Sonitpur, Tezpur. 

 
 

                                         Sri S.K. Ghosh, AJS, 

                               Additional Sessions Judge (FTC), 
                                                                   Sonitpur, Tezpur. 
 
 
 
 
 


